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JURISDICTIONAL STATEMENT
Pursuant to 78-2a-3(2)(c), Utah Code, the Utah Court
of Appeals has appellate Jurisdiction over appeals from the
Circuit Courts.
Court in and

The Small Claims Division of the Circuit

for Weber County, Ogden Department, entered

final Judgment for Philip L. Bafia against Painters College
of Beauty, Inc., on January 20, 1988.
Painters

College

of

Beauty

was

filed

within 5 working days of the Judgment.

Notice of appeal by
January

26, 1988,
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STATEMENT OF ISSUES PRESENTED
1.

There is not sufficient admissible competent

evidence to support the lower Courtfs findings.
2.

On the basis of the findings properly made, the

Judgment was erroneous as a matter of law.
3.
by

Federal law precludes the entering of Judgment

the

Court

on

these

facts

and

against

the

defendant/appellant herein.

CODE OF FEDERAL REGULATIONS CITED
34 CFR 668.32(a)
Before receiving any funds under any title IV, HEA
Program, a student shall file a statement of educational
purpose for each award year with the institution, or under
the

Guaranteed

lender.

Student

Loan

or

Plus

Program,

with

the

In this statement, the student shall certify that

he or she will use any funds received under these programs
solely for educational expenses connected with attendance at
the institution at which the student is enrolled or accepted
for enrollment.
34 CFR 668.21(a)(1)
If

a

refund

is

due

institution's

refund

policy

to
and

financial aid under any Title IV
program

other

than

the

a
the

student

under

student

student

received

financial

college work-study

the

aid

program, a

portion of the refund shall be returned to the title IV
Student Assistance Program(s).
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34 CFR

668.21(b)(3)

As provided in 34 CFR 682.620 of the Guaranteed
Student Loan Program regulations and 34 CFR 683.85 of the
parent loans for undergraduate students Program regulations,
the institution shall return to the students1 lender any
portion of a refund which is allowable to a loan made under
the Guaranteed Student Loan Program or the Parent Loans for
Undergraduate Students Program.
34 CFR 668.21(d)
The

institution

shall

develop

written

policies

allocating the title IV portion of the overpayment owed by
the student to the various title IV programs from which the
student received aid.

These policies shall be applied on a

consistent basis to all students receiving title IV aid.
34 CFR 668.11(d)(1) and (2)
An eligible institution must enter into a written
agreement with the secretary, on a form approved by the
secretary, in order to participate in any of the title IV
student assistance programs other than the State student
Incentive Grant Program.
This agreement conditions the initial and continued
eligibility of the institution to participate in the title
IV student assistance programs upon compliance with the
provisions

of

this

part

and

the

individual

program

requirements.

STATEMENT OF THE CASE
This case is in the nature of a suit for a claimed
refund due for tuition paid for attendance at the Painters
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College of Beauty.

The claim refund is for the unearned

portion of the tuition due to the student, Philip L. Bafia
withdrawing from school without completing the course for
which he registered.
Proceedings were had in the court below upon the
filing of an Affidavit by the plaintiff, Bafia, asserting
his claim in the Small Claims division of the Circuit Court,
Weber County, Ogden Department.

Hearing was had before the

Honorable Douglas Durbano, Judge Pro-Tern.
Plaintiff/Respondent asserted that a refund was due
him for funds paid in entirely by financial aid arranged for
by the defendant/appellant through federal programs.
Defendant/Appellant

through

its

administrative

department had determined the refund available and had made
disbursement on the Pell Grant to the appropriate Federal
agency, and had paid by check $177.06 to the First Security
Bank, the lender of the Guaranteed Student Loan involved in
the tuition payments.
The Small claims judge completely discredited the
defendant/appellant's administrative determination and made
his own determination of the tuition paid, and the refund
due, taking no notice of the source of the funds, nor of the
disbursement to the lender bank, and gave judgment to the
plaintiff/respondent for $1,000.00 the jurisdictional limit
of the Court.
Defendant/Appellant appeals from that Judgment.
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SUMMARY OF ARGUMENTS
The defendant/appellant argues that its obligation
to the federal government in administering federal funds
through grants and guaranteed loans for educational purposes
is completely at odds with any judgment of the State Court
in favor of the plaintiff wherein payment of such funds
directly to the plaintiff

is accomplished

through state

court proceedings,

ARGUMENT
POINT I. THERE IS IS NOT SUFFICIENT ADMISSIBLE
COMPETENT EVIDENCE TO SUPPORT THE LOWER COURT'S
FINDINGS.
At no point in the proceedings below did the trial
court

enter

into

a

determination

of

the

defendant/Appellant's determination of the refund due to the
plaintiff/respondent.

Instead, the Court entered into its

own inquiry of the refund due.
This was done notwithstanding the testimony of the
plaintiff/respondent that all of the funds for his tuition
came from Federal sources, ie: A Pell Grant of $12 00, and a
guaranteed Student Loan of $2500.

Of this amount, the court

determined that the defendant/appellant received $2205.06,
and

that

tuition

earned

was

$1,047.50

necessitating

a

$1,1157.56 refund to the Plaintiff/Appellant.
At

no

point

was

consideration

given

to

the

educational purpose of the grant or of the guaranteed loan
or to the federal regulations requiring a determination by

Appellant's Brief Page 6

the educational institution, nor the necessity to return the
funds by pre-determined procedures to the government or to
the lender.
POINT II. ON THE BASIS OF THE FINDINGS PROPERLY
MADE, THE JUDGMENT WAS ERRONEOUS AS A MATTER OF
LAW.
Under

the

Judgment

of

the

lower

court

the

defendant/respondent has a liability of $1,000.00 to the
plaintiff/respondent.

It has a liability to the government

to disburse to it so much of the $1,2 00.00 Pell Grant as was
not properly used for educational purposes.
liability
guaranteed

to

determine

student

loan

and

pay

to

$177.06.

the

It also has a
lender

Moreover,

of

it

the

has

a

contingent liability to the government for so much of the
guaranteed loan that the government may have to pay.

Any

payment of a refund due after allowance for the tuition
earned and the Pell money returned, must be made to the
lender and not the plaintiff/respondent.
POINT III. FEDERAL LAW PRECLUDES JUDGMENT ON A
SMALL CLAIMS PROCEDURE TO A PLAINTIFF ON THEf
FACTS HEREIN.
It is not the purpose nor the jurisdiction of a
small

claims

court

to

review

the

administrative

determination of an educatinal institution, accepted by the
federal

Department

of

Education,

having

made

the

determination for the disbursement of the Pell Grant and
having returned
Student Loan.

money to the lender under a Guaranteed
What might be done by a State Court under
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proper pleadings is not at issue here, but a Small Claims
procedure is a total failure of Due Process of Law.

CONCLUSION
The Judgment below should be reversed as a nullity
in that any findings of the court are inadequate to support
the conclusions of the Court and on the basis of subject
matter jurisdiction.
DATED this 24th day of May, 1988

lit (..luff
D M 2 E . STRATFpRD
Attorney for
Defendant/Appellant

CERTIFICATE OF MAILING
I hereby certify that I mailed four copies of the
Brief on Appeal

in the matter of Philip

L. Bafia vs.

Painters College of Beauty, Inc. to Philip L. Bafia at 5435
So. 1225 E., Ogden, Utah, 84403 this 24th day of May, 1988.

APPENDIX

34 CFR Ch. VI (7-1-87)
Office of Post Secondary
Education

Subpart B—Standards for Audits,
Records, Financial Responsibility,
Administrative Capability and Disposition of Refunds

§668.11 Scope—Participation agreement.
(a) This subpart applies to an education institution that satisfies the definition of:
( D A public or private nonprofit institution of higher education set forth
in § 668,2;
(2) A proprietary institution of
higher education set forth in § 668.3;
(3) A postsecondary vocational institution set forth in § 668.4; and
(4) A vocation school set forth in section 435(c) of the Higher Education
Act.
(b) This subpart describes standards
that an institution referred to in paragraph (a) of this section must meet in
order to participate in any title IV student assistance program. These standards concern the conduct of audits,
the maintenance of records, financial
responsibility, administrative capability, and the distribution of institutional refunds.
(c) Noncompliance with these provisions may subject an institution to
proceedings under Subpart G. These
procedures may lead to a fine or a limitation, suspension, or termination of
the institution's eligibility to participate in any or all of the title IV student assistance programs.
(d) Institutional participation agreement (1) An eligible institution must
enter into a written agreement with
the Secretary, on a form approved by
the Secretary, in order to participate

*A4 cuij VJ*. wic wuc iv suiaent assistance programs other than the State
Student Incentive Grant Program.
(2) This agreement conditions the
initial and continued eligibility of the
institution to participate in the title
IV student assistance programs upon
compliance with the provisions of this
part and the individual program requirements.
(Authority: 20 U.S.C. 1094)
§ 668.12 Audits, records and examination.
(a) If an institution participates in
the National Direct Student Loan (34
CFR Part 674), College Work-Study
(34 CPR Part 675), Supplemental Educational Opportunity Grant (34 CFR
Part 676), Guaranteed Student Loan
(34 CFR Part 682), the Parent Loans
for Undergraduate Students (34 CFR
Part 683), or Pell Grant (34 CFR Part
690) Programs, it shall comply with
the regulations for those programs
concerning (1) fiscal and accounting
systems, (2) biennial audits of institutional transactions, (3) program and
fiscal recordkeeping, and (4) record retention.
(b)(1) Any individual who conducts
an audit must be sufficiently independent of those authorizing the expenditure of Federal funds to produce
unbiased opinions, conclusions, or
judgments. The independence of this
individual shall be judged by the criteria set forth in part III, chapter 3 of
the U.S. General Accounting Office
publication Standafds for Audit of
Governmental
Organizations,
Programs, Activities, and Functions. Additionally, auditors other than employees of a State or local government
shall meet the qualifications criteria
set forth in appendix I of the GAO
document. (These documents are included as Appendices B and C of this
part.)
(2) The institution must provide
that any individual or firm conducting
an audit described in this section shall
give the Education Department's Inspector General or the Secretary
access to records or other documents
necessary to review the results of the
audit.
(3) Upon written request, an institution shall give the Secretary access to
all program and fiscal records, includ-

ing records reilectlng transactions
with any financial institution with
which it deposits or has deposited any
title IV funds.
(c)(1) With respect to each student
recipient of title IV financial aid, an
institution shall establish and maintain on a current basis records regarding—
(i) The student's admission to, and
enrollment status at, the institution;
(ii) The program and courses in
which the student is enrolled;
(iii) Whether—according to the written standards and practices of the institution—the student is making satisfactory progress toward completion of
his or her course of study;
(iv) Any refunds due or paid the student;
(v) The student's placement by the
institution in a job if the institution
provides a placement service and the
student uses that service; and
(vi) The student's receipt of financial aid (see § 668.14).
(2)(i) An* otherwise eligible institution shall establish and maintain
records regarding the educational
qualifications of each regular student,
whether or not the student receives
title IV aid, which are relevant to the
institution.
(ii) An institution where only certain
programs have been determined eligible shall establish and maintain
records regarding the admissions requirements and educational qualifications of each regular student enrolled
in the eligible program(s) whether or
not the student received title IV aid.
(3) Records shall be—
(i) Systematically organized; and
(ii) Readily available for review by
the Secretary at the geographical location where the students will receive
their degrees or certificates of program or course completion.
(Authority: 20 U.S.C. 1094)
§ 668.13 Audit exceptions and repayments.
(a)(1) If—as a result of its own audit
or an audit performed at the direction
of the institution—the Education Department's Inspector General questions an expenditure or the institution's compliance with an applicable
requirement, the Inspector General

KKJ, jrruviaing a transcript—general
rule. (1) Upon request, an institution
shall provide to another institution a
financial aid transcript for a current
or former student who received, while
attending the institution—
(i) A Pell Grant during t h e award
period in which t h e request for t h e
transcript is made;
(ii) A Supplemental Grant; or
(iii) A National Direct Student Loan.
(2) The institution shall honor a request for a transcript from a student
or the institution t h e student is attending or planning to attend.
(3) The institution shall provide t h e
transcript in a timely manner.
(4) The transcript must be signed by
an official authorized by t h e institution to sign such transcripts.
(c) Exceptions to the general rule in
paragraph (b) of this section. An instilority: 20 U.S.C. 1094)
tution does not have to provide the re14 Financial aid transcript
quested transcript if—
1) Disbursing money only after
(1) The subject student—
ring a transcript—general rule. If
(i) Is in default on any title IV loan
Tied by a student that he or she made or received for attendance at
ded another eligible institution that institution; or
least a half-time basis, the insti(ii) Owes a refund on any title IV
I the student is currently attend- grant received for attendance at that
hall not disburse any title IV institution; or
(other than Guaranteed Stu(2) The transcript would only inLoan and Parent Loans for Un- clude information based on records
iduate Students checks where that the institution is no longer reistitution is not the lender) to quired to keep under the record retentudent before obtaining a prop- tion regulations referred to under
signed financial aid transcript § 668.12(a).
he institution or institutions the
(d) Notifying the student's new instiit previously attended, unless tution in a timely manner that the
iher institution or institutions transcript is not forthcoming. If an inidicate, in writing that they are stitution has been requested to proquired to provide a transcript vide a transcript but is not required to
the provisions of paragraph (b) do so according to paragraph (b) or
agraph (c)(2) or (c)(3) of this paragraph (c) of this section, it must
. The student's current institu- notify the student's new institution in
ty disburse title IV funds on the writing in a timely manner that the
transcript will not be forthcoming and
f such a written notice or no- specify
the reason for the refusal.
(e)
Information
included in a stu' mi ted exception to the general
the institution does not receive dent's financial aid transcript A student's transcript, or a written dent's financial aid transcript shall inpursuant to paragraph (d) of clude, with respect to any year for
which the institution is required to
;tion that the transcript will keep
student's financial aid
forthcoming, in a timely records,that
at least the following informa, it may disburse title IV funds tion—
; more than one payment
(1) The student's name and social security number;
rii ui tne questioned expenditure or
ocedure.
2) If the institution believes that
3 questioned expenditure or procere was proper, it shall notify the
jretary in writing of its position and
) reasons for its position.
J) The institution's response must
received by the Secretary within 35
s of the date of the audit agency's
if ication to the institution.
0(1) Based on the audit finding
the institution's response, the Secry determines the amount of
is improperly spent, if any, and incts t h e institution as to the
ner or repayment.
» The institution shall repay those
bs within 60 days of the date of the
etary's notification, unless the
stary permits a longer repayment
>d.

tz; wneuier t n e student received a
lpplemental Grant in any award
ar,
(3) For the award period in which
ie request for the transcript is made,
(i) The student's Scheduled Pell
rant and t h e amount of Pell Grant
nds disbursed to the student,
(ii) The amount of Supplemental
rants disbursed to the student;
(4) The amount of National Direct
;udent Loans advanced to the stuint during each award year;
(5) Whether the student is in default

(b) The Secretary considers that an
institution is not financially -responsible if—
(1) Under a cash or accrual system
of accounting, it—
(i) Has a history of operating losses,
or
(ii) Had, for its latest fiscal year, a
deficit net worth. A deficit net worth
occurs when the institution's liabilities
exceed its assets; or
(2) Under an accrual system of accounting, it had at the end of its latest
fiscal year, a ratio of current assets to
I—
current liabilities of less than 1:1; or
(3) Under a fund accounting system
(i) A National Direct Student Loan
its unrestricted current or operating
ade by the institution; or
(ii) A guaranteed Student Loan or a fund reflects a history of sustained
LiUS Loan that t h e student received material deficits.
(c) T h e Secretary determines that
r attendance at the institution if the
stitution is aware of the default an institution is financially responsible under paragraphs (a) and (b) of
atus; and
this
section by evaluating documents
(6) Whether the student owes a submitted
by the institution. Upon refund on—ll(i) A Pell or Supplemen- quest of the
the institution
1 Grant for attendance at the insti- must submit Secretary,
for its latest complete
tion; or
fiscal year—
(ii) A State Student Incentive Grant
(1) A statement of profit and loss
ceived for attendance at the institu- and
a balance sheet, or for fund ac3n, if the institution is aware that counting,
a fund statement; or
.e student owes the refund.
(2) An audit prepared by a State or
local audit agency for a public instituuthority: 20 U.S.C. 1091, 1094; 50 U.S.C.
)p. 462)
tion; or
(3) A certified audit prepared by a
5 F R 86855, Dec. 31, 1980, as amended a t
certified or licensed public accountant
F R 26953, J u n e 28, 1985; 51 F R 43161,
for a non-public institution.
)V. 28, 1986]
(d) T h e Secretary may determine
EDITORIAL NOTE: F o r i m p l e m e n t a t i o n of
that
an institution is financially regulations on registration with Selective
sponsible
even though it does not
rvice as a condition for receipt of s t u d e n t
appear so under paragraphs (a), (b)
lancial assistance, see 48 F R 26779, J u n e
, 1983, and 48 F R 31175, July 6, 1983. F o r and (c) of this section. To enable the
Secretary to make this determination,
r t h e r revisions to t h e implementation
the Secretary may request the instituhedule see t h e List of CFR Sections Afcted in t h e back of this volume and t h e tion to submit for its current fiscal
year—
onthly "List of C F R Sections Affected."
(l)(i) A statement of profit and loss
568.15 Factors of financial responsibiland
a balance sheet, or for fund acity.
counting, a fund statement, or
(ii) An audit prepared by a State or
(a) An institution is financially relocal audit agency for a public institu•onsible if it is able to—
(1) Provide the educational services tion; or
(iii) A certified audit prepared by a
ated in its official publications and
certified or licensed public accountant
atements;
(2) Provide the administrative re- for a non-public institution; and
(2) Other appropriate documents
urces necessary to comply with the
that will demonstrate to the Secretary
quirements of this subpart; and
that it has sufficient financial respon(3) Meet all its financial obligations sibility
and capability to continue to
eluding refunds.
participate in the title IV programs in

sments of paragraphs (a), (b), and
f this section.
(1) The Secretary may require
the statement of profit and loss,
nee sheet and fund statement re»d to in paragraphs (c)(1) and
) of this section be audited and
fied by a certified public accountIf the Secretary requires an instin to submit under paragraphs (c)
(d) of this section a statement of
t and loss a balance sheet, a fund
ment or an audit, the Secretary
also require the institution to
dt the accountant's notes for that
which must be audited and certi)y a certified public accountant.
l)(i) An otherwise eligible instituhall obtain and keep current adefidelity bond coverage in order
otect the Government's interest
e title IV funds it receives as a
ie.

However, a public institution
is bonded by the State against
ype of losses described in parai (f)(2) of this section does not
to obtain additional fidelity bond
age.
A fidelity bond indemnifies the
r against losses resulting from
of lack of integrity, honesty, or
by of one or more of its employ• officers.
Any bond required under this
raph shall be obtained from coms holding certificates of authoracceptable sureties (31 CFR Part
A list of these companies is pubI annually by the Department of
reasury in its Circular 570.
>rity: 20 U.S.C. 1094)
6 Standards of administrative capaity.
participate in the title IV student
nal aid programs, an institution
be able to adequately administer
programs. The Secretary considi institution to have that capabilit establishes and maintains re1 student and financial records
itDesignates a capable individual
responsible f or—

dent assistance programs in which it
participates, and
(2) Coordinating the title IV programs with the institution's other Federal and non-Federal programs of student financial assistance;
(b) Communicates to the individual
designated to be responsible for administering title IV programs, all the
information received by any institutional office that bears on a student's
title IV eligibility.
(c) Uses an adequate number of
qualified persons to administer those
programs. In determining whether an
institution uses an adequate number
of qualified persons, the Secretary
considers the number of students
aided, the number and types of programs in which the institution participates, the number of applications evaluated, the amount of funds administered, and the financial aid delivery
system used by the institution;
(d)(1) Administers title IV programs
with adequate checks and balances in
its system of internal controls, and
(2) Divides the functions of authorizing payments and disbursing funds so
that no office has responsibility for
both functions with respect to any
particular student aided under the
programs;
(e) Establishes, publishes, and applies reasonable standards for measuring whether a student, who is otherwise eligible for aid under any title IV
program, is maintaining satisfactory
progress in his or her course of study.
The Secretary considers an institution's standards to be reasonable if the
standards—
(1) Conform with the standards of
satisfactory progress of the nationally
recognized accrediting agency that accredits the institution, if the institution is accredited by such an agency,
and if the agency has such standards;
(2) For a student enrolled in an eligible program who is to receive assistance under a title IV program, are the
same as or stricter than the institution's standards for a student enrolled
in the same academic program who is
not receiving assistance under a title
IV program; and
(3) Include the following elements:

(i) Grades, work projects completed,
(3) Any other information normally
or comparable factors which are measavailable to the institution regarding a
urable against a norm;
student's citizenship, previous educa(ii) A maximum time frame in which tional
experience or other factors rethe student must complete his or her lating
to the student's eligibility for
educational objective, degree, or certif- title IV funds; and
icate. The time frame shall be—
(g) Provides adequate financial aid
(A) Determined by the institution,
(B) Based on the student's enroll- counseling to eligible students who
apply for title IV aid. In determining
ment status, and
whether an institution provides ade(C) Divided into increments, not to quate
counseling, the Secretary conexceed one academic year. At the end siders whether
its counseling includes
of each increment, the institution information
regarding—
shall determine whether the student
(1) The source and amount of each
has successfully completed a minimum
percentage of work toward his or her type of aid offered.
(2) The method by which aid is desducational objective, degree, or certificate for all increments completed. termined and disbursed or applied to a
The minimum percentage of work student's account, and
shall be the percentage represented by
(3) The rights and responsibilities of
:he number of increments completed the student with respect to enrollment
oy the student compared to the maxi- at the institution and receipt of finanmum time frame set by the institu- cial aid. This information includes the
:ion;
institution's refund policy, its stand(iii) Consistent application of stand- ards of satisfactory progress, and
irds to all students within categories other conditions that may alter the
)f students, e.g., full-time, part-time, student's aid package.
mdergraduates, graduate students, (Authority: 20 U.S.C. 1094)
md programs established by the insti[45 FR 86865, Dec. 31. 1980, as amended at
ution;
(iv) Specific policies defining the 48 FR 45676, Oct. 6, 19831
effect of course incompletes, with- § 668.17 Additional factors for evaluating
Irawals, repetitions, and noncredit readministrative capability and financial
nediaJ
courses
on
satisfactory
responsibility.
progress; and
(a) The Secretary considers that
(v) Specific procedures for appeal of loan
default and withdrawal rates may
, determination that a student is not impair
institution's capability of
naking satisfactory progress and for properlyanadministering
student finaneinstatement of aid;
cial aid programs authorized under
(f) Develops an adequate system to title IV if—
erify the consistency of the informa(1) The default rate on Guaranteed
ion it receives from different sources
/ith respect to a student's application Student Loans, Parent Loans for Unor financial aid under title IV pro- dergraduate Students or National
rrams. In determining whether the in- Direct Student Loans made to students for attendance at that institutitution has an adequate verification tion
exceeds 20 percent of the princiystem, the Secretary
considers pal of
all those loans that have
yhether the institution reviews—
reached the repayment period; or
(1) All student aid applications, need
(2) For an institution that has a
nalysis documents, statements of
ducational purpose, and eligibility no- common academic year for a majority
ification documents presented by or of its students, more than 33 percent
of the regular students who are enn behalf of each applicant,
rolled
at the beginning of an academic
(2) Any documents, including any
opies of State and Federal Income year withdraw from enrollment at
"ax returns, that are normally collect- that institution during that academic
d by the institution to validate infor- year; or
(3) For an institution which does not
lation received from other sources,
nd
have a common academic year for a
majority of its students, more than 33

students en(1) The new owner agrees to be
siled at the beginning of any 8-month
liable, or the old and new owners agree
eriod withdraw during that period.
(b)(1) If the default or withdrawal to be jointly and severally liable, for
,tes for an institution are as high as all improperly spent title IV funds
higher than the rates set forth in provided to the institution before t h e
ragraph (a), of this section and the effective date of the change;
(2) The new owner agrees—
cretary believes that these rates
(i) To abide by the institution's
pair the institution's administrative
pability, the Secretary may require refund policy in effect before the ef? institution to submit for its latest fective date of the change for students
nplete fiscal year a profit and loss who were enrolled before the effective
date, and
tement, balance sheet or audit.
2) An audit must be—
(ii) To honor all student enrollment
i) Prepared by a State or local audit contracts that were signed by the inncy for a public institution, or
stitution before the effective date of
i) Prepared by a certified public ac- the change; and
ntant or licensed public accountant
(3) The institution submits individa nonpublic institution;
ual statements for both new and
) The date of the statement's prepformer owners listing their assets, liion shall be within 12 months of
abilities, and net worth, and either—
date of the Secretary's request.
(i) A profit and loss statement and
• The Secretary may require that
balance sheet for the institution's
profit and loss statement and balsheet referred to in paragraph latest complete fiscal year, or
(ii) An audit for the institution's
) of this section be audited and
complete fiscal year prepared by
fied by a certified public account- alatest
certified or licensed public accountant; and
1) If the Secretary determines
(4) The institution submits additionthe loan default or withdrawal
for an institution impairs its ca- al financial documents if requested by
the Secretary because the financial inty to administer any financial
formation provided in subparagraph
ogram authorized under title IV,
ecretary requires the institution (3) of this paragraph is insufficient.
ke reasonable and appropriate
(b) The Secretary may require that
ires to alleviate those conditions the statements provided in paragraphs
jquirement for its continued par- (a)(3)(i) and (a)(3)(ii) of this section be
audited and certified by a certified
Jon in those programs,
tefore initiating that action, the public accountant.
ary informs the institution of
(c) For purposes of this subpart,
tdings and provides it at least 35
"change in ownership that results in a
> respond.
change in control," means any action
he institution may respond b y - by which a person or corporation obtains authority to control the actions
demonstrating that the condio not have an adverse effect on of an institution. These actions may
uinistration of the programs, or include, but are not limited to—
ubmitting a plan of the action
(1) The transfer of the controlling
take to alleviate those condi- interest of stock of an institution to its
parent corporation;
(2) The merger of two or more instity: 20 U.S.C. 1094)
tutions;
Change in ownership or control.
eligible institution, or a previigible institution that particit any title IV student assistgram, that changes ownership
\ in a change in control is not
2d by the Secretary to be the
bitution unless—

(3) The division of one institution
into two or more institutions;
(4) The transfer of the assets of an
institution to its parent corporation;
or
(5) The transfer of the liabilities of
an institution to its parent corporation.
(Authority: 20 n « n m n ^

§ 668.19 Contracting for educational programs or courses.
(a) An institution may, without
losing its eligibility to participate in
any title IV student assistance program, enter into a written contract or
agreement to have a portion of its educational programs provided by another
institution, school, or organization if
the written contract or agreement satisfies the requirements of paragraphs
(b) and (c) of this section.
(b) The otherwise eligible institution
must give credit to students in the
contracted portion portion of the program on the same basis as if it provided the portion of the program itself.
(c) The otherwise eligible institution
must enter into a contract with—
(1) Another eligible institution; or
(2) An ineligible institution, school
or organization if:
(i) The contracted portion of the
program does not exceed 25 percent of
the student's total program of study;
or
(ii) The otherwise eligible institution's accrediting agency, or State
agency for the approval of public postsecondary vocational education, determines that its contractual arrangement meets the agency's standards for
contracting for educational services.
(Authority: 20 U.S.C. 1094)
§ 668.20 Institutions stop providing educational instruction—loss of eligibility.
(a) When an institution stops providing educational instruction or loses eligibility it shall—
(1) Notify the Secretary of that fact;
(2) Refund to the Federal government, or otherwise dispose of by instructions from the Secretary, any unobligated title IV funds it has received,
except—
(i) Those funds it has committed but
not yet paid to students in that payment period, and
(ii) Its administrative allowance, if
applicable;
(3) Submit to the Secretary within
45 days after the effective date of closing or loss of eligibility—
(i) All financial, performance, and
other reports required by each appropriate title IV program regulation, and

(ii) An audit of all title IV funds it
received;
(4) Inform t h e Secretary of t h e arrangements it has made for t h e proper
retention and storage of all records
concerning the administration of title
IV programs. These records must be
retained for a minimum of five years;
(5) Inform the Secretary of how it
will provide for the collection of any
outstanding title IV student loans; and
(6) Make refunds of unearned tuition and fees according to § 668.21 of
this subpart.
(Authority: 20 U.S.C. 1094)
§ 668.21 Distribution formula for institutional refunds and repayments of cash
disbursements made directly to the student
(a) Institutional
refunds to title IV
programs. (1) If a refund is due to a
student under the institution's refund
policy and t h e student received financial aid under any title IV student financial aid program other than the
College Work-Study Program, a portion of the refund shall be returned to
the
title
IV student
assistance
program(s).
(2) Except as provided in paragraph
(a)(3) of this section the institution
shall multiply the institutional refund
by the following fraction to determine
the portion of the refund to be returned to the title IV program(s):

total amount of title IV aid (exclusive of
work earnings) awarded for the payment
period
total amount of aid (exclusive of work earnings) awarded for the payment period
(b) Distribution
among the title IV
programs. (1) The institution shall develop written policies allocating the
title IV portion of the refund to the
. various title IV programs from which
the student received aid. These policies shall be applied on a consistent
basis to all students receiving title IV
funds.
(2) The portion of a refund allocated
to a program may not exceed the
amount a student received from that
program.
(3) As provided in 34 CFR 682.610 of
the Guaranteed Student Loan Program regulations and 34 CFR 683.85 of

he Parent Loans for Undergraduate
Students Program regulations, the intitution shall return to the student's
ender any portion of a refund which
s allocable to a loan made under t h e
Guaranteed Student Loan Program or
^ie Parent Loans for Undergraduate
tudents Program.
(c) Distribution
of repayments
of
ish disbursements
made directly
to
e student for non-institutional
costs.
) Any cash that an institution disirsed to a student for a payment
riod under any title IV program
her than the College Work-Study,
laranteed Student Loan or Parent
ans for Undergraduate Students
ogram becomes an overpayment if
fore the first day of classes of t h a t
vment period the student officially
:hdraws, drops out, or is expelled.
2) An Institution shall determine,
der paragraph (c)(3) of this section,
ether any cash it disbursed to a stui t for a payment period under any
e IV program other than t h e Cole Work-Study, Guaranteed Student
in or Parent Loans for UndergraduStudents program amounts to an
rpayment If the student withdraws,
ps out, or is expelled on or after
first day of classes of t h a t payi t period.
I) In determining whether a stut received an overpayment for pures of paragraph (c)(2) of this seci, and the amount of that overpaylt, the institution shall subtract
a the cash disbursed to the student
non-institutional costs, t h e non-initional costs that were to be paid
he disbursement for the portion of
payment period during which the
ent was enrolled. Non-institutionlucational costs may include, but
l o t limited to, room and board (if
contracted for with the institu», books and supplies, transportaand miscellaneous expenses.
If a student drops out, the instin shall use the last recorded day
ass attendance by the student as
end of the student's enrollment.
ever, if it is unable to document
student's last day of attendance,
cash it disbursed to that student
hat payment period is an overpay-

(5) T h e institution
the overpayment by
fraction to determine
the overpayment to be
title IV program(s):

shall multiply
t h e following
t h e portion of
returned to t h e

total amount of title IV aid (exclusive of
work earnings and GSL and PLUS loans)
awarded for the payment period
total amount of aid (exclusive of work earnings and GSL and PLUS loans) awarded for
the payment period
(d) Distribution
among the title IV
programs. (1) T h e institution shall develop written policies allocating t h e
title IV portion of t h e overpayment
owed by t h e student to t h e various
title IV programs from w h i c h t h e student received aid. T h e s e policies shall
be applied on a consistent basis to all
students receiving title IV aid.
(Authority: 20 U.S.C. 1094)
[45 FR 86855, Dec. 31, 1980, as amended at
51 FR 43161, Nov. 28, 1986J
§668.22 Federal interest in title IV student assistance program funds.
(a) Except for funds received for t h e
administrative cost allowance, funds
received by an institution under—
(1) The Pell Grant Program,
(2) The Supplemental Educational
Opportunity Grant Program,
(3) T h e College Work-Study Program, and
(4) T h e National Direct Student
Loan Program, are held in trust for
the intended student beneficiaries.
T h e institution, as a trustee of Federal
funds, may n o t use or h y p o t h e c a t e
(i.e., use as collateral) title IV funds
for any other purpose.
(b) An institution's administrative
cost allowance is established for t h e
Pell Grant Program, t h e Supplemental Educational Opportunity Grant
Program, t h e College Work-Study Program, and t h e National Direct Student
Loan Program by section 489 of t h e
Higher Education Act of 1965.
(Authority: 20 U.S.C. 1070 et seq.; 20 U.S.C.
1096)
[45 FR 86855, Dec. 31. 1980, as amended at
51 FR 43161, Nov. 28, 19861

Subpart C—Statement of Educational
Purpose and Selective Service Registration Status

(Authority: 20 U.S.C. 1091)
[50 FR 26953, June 28, 1985, as amended al
51 FR 43161, Nov. 28, 1986J

SOURCE: 60 FR 26953, June 28, 1985, unless
otherwise noted.

§ 668.33 Statement of Registration Status.
(a)(1) Except as provided in paragraph (b) or (c) of this section, until a
student who is applying for title IV,
HEA program assistance, or under t h e
P L U S Program, who will benefit from
t h e loan, files a Statement of Registration Status with t h e institution, an institution may not, for any period of instruction—
(i) Disburse funds to t h e student
under any title IV, HEA program; or
(ii) Certify the institutional portion
of t h e application under t h e Guaranteed Student Loan or PLUS Program.
(2) In the Statement of Registration
S t a t u s t h e student shall certify either
t h a t h e is registered with Selective
Service or that, for a specified reason,
h e or s h e is not required to be registered.
(b) An institution may waive t h e requirement that a student file a Statem e n t of Registration Status if t h e institution determines, based on clear
and unambiguous evidence, that t h e
student is not required to be registered
with Selective Service.
(c) T h e requirement set forth in
paragraph (a) of this section does n o t
apply to students who are—
(1) Enrolled in an officer procurem e n t program t h e curriculum of
which has been approved by t h e Secretary of Defense at t h e following institutions:
(i) T h e Citadel, Charleston, S o u t h
Carolina;
(ii) North Georgia College, Dahlonega, Georgia;
(iii) Norwich University, Northfield,
Vermont; or
(iv) Virginia Military Institute, Lexington, Virginia;
(2) Commissioned officers of t h e
Public Health Service and members of
t h e Reserve of the Public Health Service w h o are on active duty as provided
in section 6(a)(2) of the Military Selective Service Act; or
(3) Unable to present themselves for
registration for reasons beyond their
control, such as being hospitalized, incarcerated, or institutionalized.

§ 668.31 Scope.
This subpart establishes rules by
which an otherwise eligible student
files a Statement of Educational Purpose and a Statement of Registration
Status in order to receive assistance
under any title IV, HEA program.
(Authority: 20 U.S.C. 1091 and 50 U.S.C.
App. 462)
§668.32 Statement of Educational Purpose.
(a) Before receiving any funds under
any title IV, HEA program, a student
shall file a Statement of Educational
J*urpose for each award year with the
institution or, under the Guaranteed
Student Loan or PLUS Program, with
t h e lender. In this statement, t h e student shall certify that he or she will
use any funds received under these
programs solely for educational expenses connected with attendance at
t h e institution at which the student is
enrolled or accepted for enrollment.
(b) Except as provided in paragraph
(c) of this section, the student shall
file t h e S t a t e m e n t of Educational Purpose once for each award year, or,
under t h e Campus-Based programs,
either once for each award year or
once for each 12-month period for
which a determination of need is
made.
(c) A student is only required to file
the Statement of Educational Purpose
once for his or h e r course of study if—
(1) T h e course of study is one academic year or less in length; and
(2) T h e student is to complete the
course of study within a 12-month
period.
(d) Until a student who is applying
for title IV, HEA program assistance
under the Pell Grant, campus-based,
or State Student Incentive Grant programs files a Statement of Educational Purpose with the institution, an institution may not, for any period of in-\
struction, disburse funds to the student under any title IV, HEA program.
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provided in paragraph
) of this section, a student required §668.34 Model Statement of Educational
Purpose and Registration Status.
ider paragraph (a) of this section to
e a Statement of Registration Status
T h e Secretary considers t h e followaii do so once for each award year, ing statement as satisfying t h e rethe student's status under registra- quirements of §§668.32 and 668.33(a)
n law changes during t h e award and t h e notification requirement of
ir after h e has completed t h e State- § 668.35(a):
n t of Registration Status, t h e stult is not required to file a new stateSTATEMENT OF EDUCATIONAL
nt for that award year.
PURPOSE
;) An institution may waive t h e reI certify that I will use any money I rerement that a student file a State- ceive under a federally assisted loan, grant,
it of Registration Status once for or work study program only for expenses rehi award year, if—
lated to my study at (Name of Institution).
) T h e institution already h a s on
STATEMENT OP REGISTRATION
a Statement of Registration Status
STATUS
that student; and
I certify that I am not required to be
) T h e student's status under Tegisregistered with Selective Service, because
on law h a s not changed since the
tution received the most recently
1 am a female.
Statement
of
Registration
I am in the armed services on active
us.
duty. (Note: Does not apply to members
of the Reserves and National Guard
An institution which waives the
who are not on active duty.)
Lrement that a student file t h e
I have not reached my 18th birthday.
tment of Registration Status is
I
was born before 1960.
? for any title IV aid provided to a
I am a permanent resident of the
nt who was required to register,
Trust Territory of the Pacific Islands or
the Northern Mariana Islands.
ho was not registered, if—
I certify that I am registered with SeThe institution made its determilective Service.
i that t h e student was n o t reSignature:
1 to register on the basis of am- Datpus information regarding his
NOTICE: To receive Title IV financial aid,
under registration law; or
) The institution had conflicting you must complete the Statement of Educational
Purpose, and you must be registered
lation about whether t h e stu- with Selective
Service if required to register.
ras required to register, and
If you purposely give false information on
[ts determination that the stu- this form, you may be subject to fine or imfas not required to register was prisonment or both.
isonable in t h e light of all avail- (Authority: 20 U.S.C. 1091 and 50 U.S.C.
App. 462)
formation.
Ln institution which accepts a
Notification and administrative
ent of Registration Status from § 668.35
review.
nt is liable for any title IV aid
d to a student who was re(a)(1) General notice. An institution
to register, but who was n o t shall provide general written notice to
any student seeking aid under any
ed, if the institution—
as information that conflicts title IV, HEA program that in order to
receive this aid, a student must regis5 student's Statement; and
s acceptance of the student's ter with Selective Service, if required
itation on t h e Statement re- to do so under registration law.
(2) Specific notice. Before denying
his status was not reasonable
of all t h e available informa- aid to any student under any title IV,
HEA program who is required by law
to
register with the Selective Service,
y: 50 U.S.C. App. 462)
but fails to do so, or w h o fails to file
the Statement of Registration Status
1953, June 28, 1985, as amended at
61, Nov. 28, 1986]
in accordance with § 668.33, t h e insti-.
tution shall inform that student in

writing that h e or s h e will be denied
(3) A n official designated by t h e Sectitle IV, HEA program assistance.
(b)(1) A student notified under para- retary shall conduct any hearing held
graph (a)(2) of this section who has under paragraph (c)(2) of this section.
not registered although required to do T h e sole purpose of this hearing is t h e
so may establish h i s eligibility for title determination of compliance with regIV, HEA program assistance for the istration requirements. At this hearaward year in which he was notified ing, t h e student retains t h e burden of
under paragraph (a)(2) of this section proving compliance, by credible eviby registering with Selective Service dence, with t h e requirements of t h e
. and filing a S t a t e m e n t of Registration Military Selective Service Act. T h e
Status before t h e end of that award designated official shall n o t consider
challenges based on constitutional or
year.
other grounds to t h e requirements
(2) A student notified under para- that a student state and verify, if regraph (a)(2) of this section who fails quired, compliance with registration
to file a S t a t e m e n t of Registration requirements, or to those registration
Status but h a s registered with t h e Se- requirements themselves.
lective Service or is not required to
(d) Any determination of compliance
register with t h e Selective Service may made under this section is final unless
establish his or h e r eligibility for title reopened by t h e Secretary and revised
IV, HEA program assistance for t h e on t h e basis of additional evidence.
award year in which he was notified
(e) Any determination of compliance
under paragraph (a)(2) of this section made under this section is binding
by filing a S t a t e m e n t of Registration only for purposes of determining eligiStatus within 30 days of t h e receipt of bility for title IV, HEA program assistthe notice or t h e end of t h e same ance.
award year, whichever is later.
(c) Administrative
review. ( D A stu- (Authority: 50 U.S.C. App. 462)
dent who is required to register with
the Selective Service and has been § 668.36 Record retention requirements.
An institution shall include in each
denied title IV, HEA program assistance because h e h a s n o t proven to t h e student's record in accordance with
institution that h e h a s complied with the record retention provisions in each
that requirement m a y seek a hearing of t h e title IV, HEA program regulafrom t h e Secretary by filing a request tions—
in writing with t h e Secretary. The stu(a) T h e signed Statement of Educational Purpose;
dent must submit with that request—
(b) T h e signed Statement of Regis(i) A statement that h e is in complitration Status, if required; and
ance with registration requirements;
(c) Any documents used to verify t h e
(ii) A concise statement of t h e reasons why h e h a s n o t been able to student's registration status.
prove that h e is in compliance with (Authority: 20 U.S.C. 1091 and 50 U.S.C.
those requirements; and
App. 462)
(iii) Copies of all material that h e
has already supplied to the institution
Subpart D—Student Consumer
to verify his compliance.
Information Services
(2) The Secretary provides an opportunity for a hearing to a student
who—•
SOURCE: 51 FR 43323, Dec. 1, 1986, unless
otherwise noted.
(i) Asserts that h e is in compliance
with registration requirements; and
§ 668.41 Scope and special definition.
(ii) Files a written request for a
(4) Each institution participating in
hearing in accordance with paragraph
(c)(1) of this section within the award any Title IV, HEA program shall disyear for which h e was denied title IV, seminate to all enrolled students, and
HEA program assistance or within 30 to prospective students upon request,
days following t h e end of the payment through appropriate publications and
mailing, information concerning—
period, whichever is later.
(1) T h e institution (see § 668.44); and

\&j Aiiy student financial assistance
available to students enrolled in the
institution (see § 668.43).
(b) The following definition applies
to this subpart: Prospective student'
An individual who has contacted an institution participating in any Title IV.
HEA program for the purpose of requesting information concerning admission to the institution. "
(Authority: 20 U.S.C. 1092)
§ 668.42 Preparation and dissemination of
materials.
For each award year in which it participates in any Title IV, HEA program, an institution shall—
(a) If necessary, prepare and publish
materials covering the topics set forth
in § 668.43 and § 668.44; and
(b) Make those materials available
through appropriate publications and
mailings to—
(1) All currently enrolled students;
and
(2) Any prospective student, upon request of that student.
(Authority: 20 U.S.C. 1092)
§ 668.43 Financial assistance information.
(a)(1) Information on financial assistance that the institution must publish and make readily available to current and prospective student's under
this subpart includes, but is not limited to, a description of all the Federal,
State, local, private and institutional
student financial assistance programs
available to students who enroll at
t h a t institution.
(2) These programs include both
need-based and non-need-based programs.
(3) The institution may describe its
own financial assistance programs by
listing them in general categories.
(b) For each program referred to in
paragraph (a) of this section, the information provided by the institution
must describe—
(1) The procedures and forms by
which students apply for assistance;
(2) The student eligibility requirements;
(3) The criteria for selecting recipients from the group of eligible applicants; and

(4) The criteria for determining th<
amount of a student's awarcL .
(c) The institution shall describe th<
rights and responsibilities of student*
receiving financial assistance and, spe
cifically, assistance under the title IV
HEA programs. This description musi
include specific information regard
ing—
(1) Criteria for continued studeni
eligibility under each program;
(2)(i) Standards which the studeni
must maintain in order to be consid
ered to be making
satisfactorj
progress in his or her course of studj
for the purpose of receiving financia
assistance; and
(ii) Criteria by which the studeni
who has failed to maintain satisfac
tory progress may re-establish his o]
her eligibility for financial assistance;
(3) The method by which financia
assistance disbursements will be mad*
to the students and the frequency oJ
those disbursements;
(4) The terms of any loan receivec
by a student as part of the student'*
financial assistance package, a samph
loan repayment schedule for sample
loans and the necessity for repaying
loans; and
(5) The general conditions and term*
applicable to any employment provid
ed to a student as part of the student's
financial assistance package.
(Authority: 20 U.S.C. 1092)
(Approved by the Office of Managemeni
and Budget under control number 18400537)
§ 668.44 Institutional information.
(a) Institutional information thai
the institution must publish and mak*
readily available to current and pro
spective students under this subparl
includes, but is not limited to—
(1) The cost of attending the institution, including—
(i) Tuition and fees charged to fulltime and part-time students;
(ii) Estimates of necessary books and
supplies;
(iii) Estimates of typical charges foi
room and board;
(iv) Transportation costs for com
muting students or for students living
on or off-campus; and

